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COMPLAINT 


NITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF NEW YORK 


ee we ww ew meee wwe enone eee renn—= -x 
VINCENZO BURRAFATO and 
ANTONINA BURRAFATO , 

Plaintiffs, 

vs 
COMPLAINT 

U.S. DEPARTMENT OF STATE and 
U.S. IMMIGRATION & NATURALIZATION 
SERVICE , 

Defendants. ; 
sc ccbcaiicinses testi ie pees th ihn psa > wpa in a enhean SEO we baie Te a x 


Plaintiffs, complaining of defendants, by their 
Attorneys, Fried, Fragomen & Del Rey, P.C., respectfully 


show to this Court, and allege as follows: 


-. senses 


1. Plaintiffs are husband and wife, and reside in 
Brooklyn, New York, within the jurisdiction of this Court. 
Plaintiff Antonina Burrafato is a citizen of the United States 
whose petition to grant "immediate relative" status to plaintiff, 
Vincenzo Burrafato, a national of Italy, has been duly approved 
by defendant Immigration & Naturalization Service. They are 
the parents of Giuseppe Burrafato, age 9, and of Francesco 
Burrafato, age ll, both lawful permanent residents of the 


United States. 


2. Vincenzo Burrafato duly applied for an immigration 
visa to come to the United States as the husband of a United 
States citizen. He was refused a visa by the Consulate General 
of the United States in Palermo, Italy, on a finding of 
ineiigibility under Section 212(a) of the Immigration & 
Nationality Act (8 U.S.C., Sec. 1182(a)). Such finding was 


affirmed by the U.S. Department of State. 


3. Section 212(a) lists 31 subparagraphs upon : 


which a finding of ineligibility could be made, including such 
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diverse grounds as mental retardation, polygamy, likelihood of 
becoming a public charge, illiteracy, membership in a Communist 


organization, drug addiction, conviction of crime, avoidance 


of service in the United States Armed Forces, etc. The Consulate 


General andthe Department of State refused to divulge either the 


facts constituting the basis for the refusal, or even the speci- 


i 


fic subsection of law under which the visa was refused. Plaintiff 


Vincenzo Burrafato was thus prevented from attempting to overcome | 


the secret ground of refusal. 


4. The manner of such refusal was in violation of 
the Regulations of the Department (22 C.F.R., Section 42.130); 
and in addition deprived plaintiffs of their right to procedural 


due process of law. 


5. On information and belief, plaintiff Vincenzo 
Burrafato was at all times mentioned above, and still is fully 
eligible to receive an immigration visa, and to come to the 
United States to live with his United States citizen wife and 
lawfully resident children. He is not ineligible for a visa 
under any provision of Section 212(a). The refusal of a visa 
to him was in violation of his statutory rights to receive such 
visa, and unlawful. Its effect was to deprive plaintiff 
Antonina Burrafato of her statutory right to have her husband 
with her in the United States, and to deprive her children of 
their father's presence; such refusal also threatened and still 
threatens to deprive her of the consortium and support of her 
husband, in violation of her rights under the laws of the 
United States. The refusal of the visa was arbitrary and 
capricious, and denied her constitutional right to due process 
of law under the Fifth Amendment to the United States Constitu- 


tion. 
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6. Defendant, U.S. Immigration & Naturalization 
Service has aided and abetted, and continues to aid and abet 
the defendant U.S. Department of State in its unlawful denial 
of Vincenzo Burrafato's statutory right to enter the United 
States for permanent residence, and in its denial of Antonina 
Burrafato's statutory and constitutional right not to be deprived 
of her husband's presence, consortium and support, by refusing 
to admit Vincenzo Burrafato to the United States as a lawful 
permanent resident, and by refusing to recognize the right of 
Vincenzo Burrafato to be treated and considered a lawful 
resident of the United States on the claim and pretext that he 
has not been issued an immigration visa by the Consulate General 
in Palermo, zlthough well-knowing that such refusal was in 
violation of law and in denial of plaintiffs‘ statutory and 


constitutional rights. 


7. Jurisdiction of this Court is claimed by virtue : 
of 8 U.S.C., Sec. 1329, 5 U.S.C., Sec. 703-705, and/or 28 U.S.C. 


Sections 1361, 2201 and 2202. 


WHEREFORE, plaintiffs pray for judgment as follows: 


(1) (a) Declaring that plaintiff Vincenzo Burrafato 
shall be deemed a lawful permanent resident of the United States 
as of the date an immigration visa was improperly and unlawfully 
refused him by the U.S. Consulate General at Palermo, and (b) 
requiring the defendants to amend their records to reflect the 
lawful residence status that should have been accorded to 


Vincenzo Burrafato; or in the alternative, 


(2) (a) Declaring thet the refusal of an immigration 


visa to Vincenzo Burrafato was and is unlawful, and deprives 


plaintiffs of their statutory and constitutional rights, and 


. 4) 


' 
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(b) directing that such visa be issued by a Consulate of the 
United States under the jurisdiction of the Department of State, 
and (c) enjoining defendant U.S. Immigration & Naturalization 
Service from taking any action to separate Vincenzo Burrafato 
from his wife, Antonina Burrafato unless and until he is issued 


such a visa; or in the alternative, 


(3) (a) Declaring that the refusal of the Department 


of State to state the reason or reasons for denial of a visa to 


Vincenzo Burrafato, and the subsection of Section 212(a) (8 U.S.C., 
Section 1182(a)) its denial was based, and the consequent refusal 
by said defendant to allow Vincenzo Burrafato to overcome by 
evidence such ground of denial, was and is unlawful, and (b) 
requiring said defendant to accord such right to Vincenzo 
Burrafato, and (c) enjoining defendant U.S. Immigration & 
Naturalization Service from taking any action to separate 
vincenzo Burrafato from his wife, Antonina Burrafato until and 
unless he is accorded the rights so declared and is thereafter 


properly refused an immigration visa. 


Your 


FRIED, F MEN & DEL REY, P.C. 
Attorneys for Plaintiffs 

515 Madison Ave. 

New York, N.Y. 10022 

Tel. No. 212 — 688-8555 
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DEPENDANTS*® NOTICE OF MOTION TO DISMISS THE COMPLAINT 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF ‘EW YORK 


Plaintiffs, Civil Action 
No. 74 C 846 


- against - 
U. S. DEPARTMENT OF STATE 


and U. S. IMMIGRATION & 


eT ae ee ae eae ie ee eee 4 

VINCENZO BURRAFATO and 3 

ANTONINA BURRAFATO, NOTICE OF MOTION 
NATURALIZATION SERVICE, | 


Defendants. 


PLEASE TAKE NOTICE that upon the summons and 
complaint and the annexed affidavit of PETER A. GOLDMAN, 
the defendants will move chis Court, before the Honorable 
Walter Bruchhausen in the United States Courthouse, 225 
Cadman Plaza East, Brooklyn, New York 11201, on October 30, 
1974 at 10:00 A.M. or as soon thereafter as counsel can 
be heard for an order, pursuant to F.R.Civ.P. 12(h), dis- 
missing the complaint on the grounds that this court lacks 
jurisdiction over the subject matter of this action, and 
for such other relief as to this court may seem just and 
proper. 


Dated: Brooklyn, New York 
October 3, 1974 


DAVID G. TRAGER 

United States Attorney 
Eastern District of New York 
Attorney for Defendants 

225 Cadman Plaza Last 
Brooklyn, New York 11201 


By: 


A te fi “ld. 
PETER A. GOLDMAN 
Assistant U. S. Attorney 


FRIED, FRAGOMEN & DEL RAY, P.C. 
Attorneys for Plaintiffs 
515 Madison Avenue 

New York, New York 10022 


AFFIDAVIT OF PETER A. GOLDMAN IN SUPPORT OF THE MOTION 
TO DISMISS 
| 
JDP:PAG:eh UNITED STATES DISTRICT COUR‘ 
F. #740681 }EASTERN DISTRICT OF NEW YORK 


VINCENZO BURRAFATO and $ 
ANTONINA BURRAFATO, AFFIDAVIT 


Plaintiffs, Civil Action 
: No. 74 C 846 
- against - 
lu. S. DEPARTMENT OF STATE 2nd 
ly. S. IMMIGRATION & 
| NATURALIZATION SERVICE, 


Defendants. 


STATE OF NEW YORK ) 
COUNTY OF KINGS ) ree 

PETER A. GOLDMAN, being duly sworn, says: 

1. I am an Assistant United States Attorney for 
the Eastern District of New York. I am familiar with all 
proceedings between the captioned parties. This affidavit 
is submitted in support of defendants' motic >» dismiss 
the plaintiffs' complaint pursuant to F.R.Civ.P. 12(h). 

2. This action was commenced by service of the 
summons and complaint upon the United States Attorney's 
Office for the Eastern District, the Immigration and 
Naturalization Service and the Department of State. By 
stipulation of the parties, time to move or answer the 
complaint was extended to October 3, 1974. 

3. This action was brought for declaratory relief, 


to have plaintif{ VINCENZO BURRAFATO "be deemed 4 lawful 


permanent resident of the United States;" injunctive rclici 
prohibiting the Immigration and Naturalization Service fron | 
taking any action to separate VINCENZO BURRAFATO from his 
family; and to review the decision of the United Statcs 


Foreign Consulate's denial of an immigration visa to 


VINCENZO BURRAFATO. The prayer for declaratory and 


| 
| 


injunctive relief necessarily mandates a review of t:e 
Consulate's denial of an immigration visa to plaintiff 
VINCENZO BURRAFATO. 


4. U' on information and belief at or about 


February, 1970, plaintiff applied for an immigration visa 
in Palermo, Italy. The immigration visa was denied by the 
American Consul, Palermo, Italy, pursuant to Section 212(a) 
(27) [association with organized criminal society] of the 
Immigration and Nationality Act (8 U.S.C. §1182(a)). 

The basis of my belief is the file and records of the 
Immigration and Naturalization Service and the Department 


\ 


of State. 


— 


5. Upon information and belief, at or about 
February 17, 1970, plaintiff VINCENZO BURRAFATO entered 
the United States of America as an illegal alien without a 
visa, as a uninspected individual. Plaintiff VINCENZO 
BURRAFATO has refused to reveal how or where he entered 
this country. The basis of my belief is the file and 
records of the Immigration and Naturalization Service and 
the Department of State. 

6. On July 25, 1974, after a hearing before 
Immigration Judge Ira Fieldsteel, in accordance with the 
Immigration and Naturalization Service Order To Show 
Cause and Notice of Hearing, plaintiff VINCENZO BURRAFATO 
found to be an illegal alien. Plaintiff VINCENZO 


| BURRAFA‘YO was granted a voluntary departure in lieu of an 
N 
! 
\ 
| 


'plainti’f was represented by counsel at the imnigration 


order of deportation. Upon information and belief 


l 
\hearing. The time for plaintiff VINCENZ0O BURRAFATO's 
i! 


; voluntary departure has been extended from November 25, 


| 

i 

1974 to Lecember 30, 1974. 
\ 


| - 9 
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| 


7. As more fully articulated in the defendants’ 
memorandum submitted in support of their motion, it has 
been consistantly held that the courts are without juris- 
diction to review a United States Foreign Consulate's 
denial of an immigration visa. 

WHEREFORE, defendants respectfully submit that 
this court issue an order dismissing the complaint on the 


grounds that this court lacks subject matter jurisdiction. 


| 
fy Ue @ av Lie 


Assistant U. S. Attorney 


ee Ser ee ere eee « 
° . a 


Sworn to before me this 
day of October, 1974. 
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AFFIDAVIT OF MARTIN L. ROTHSTEIN IN OPPOSITION TO THE 
MOTION TO DISMISS 


UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


SE eRe See es ee eg ee ee X 
VINCENZO BURRAFATO and 
ANTONINA BURRAFATO, 
Plaintiffs 
AFFIDAVIT IN OPPOSITION 
v. TO MOTION TO DISMISS _ 
U.S. DEPARTMENT OF STATE and 74 C 846 
U.S. IMMIGRATION § NATURALIZATION 
SERVICE, 
Defendants. 
ei eae es at hon en : 


STATE OF NEW YORK ) 
COUNTY OF NEW YORK) 


MARTIN L. ROTHSTEIN, being duly sworn, deposes and says: 


1. I am of counsel to Fried, Fragomen, 4 Del Rey, P.C., 
the attorneys for the plaintiffs in this proceeding, and I am fa- 


miliar with the background facts involved in this action. 


2. This affidavit is submitted in opposition to defen- 
dants' motion to dismiss this action for lack of subject matter 
jurisdiction pursuant to Rule 12(b)(S) of the Federal Rules of 


Civil Procedure. 


3. This action was brought for judicial relief declarin 
that plaintiff VINCENZO BURRAFATO be deemed a lawful permanent res 
ident of the United States, and that the denial of an immigration 
visa to plaintiff was unlawful and violated his statutory and con- 
stitutional rights; and ordering that the defendants be enjoined 
from deporting plaintiff until and unless he is accorded the 
rights improperly denied him, and is either issued an immigrant 


visa, or properly refused such a visa. 


4. Plaintiff, Vincenzo Burrafato, is the husband of a 
United States citizen, plaintiff Antonina Burrafato, and is the 


father of two children, both lawtul permanent residents of the 
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United States. 


5. Upon information and belief, plaintiff Vincenzo 
Burrafato, on or about February 1970, applied for an immigrant 
visa at the American Consulate in Palermo, Italy. Plaintiff was 
denied a visa, but the consular officials refused to divulge to 
plaintiff the reason for such denial in violation of State Depart- | 


ment Regulations (22 CFR 42.130(a)), Stating only that it was un- 


der Section 212(a) of the Immigration and Nationality Act. 


6. Upon information and belief, plaintiff applied to 
the United States Department of State in order to have ‘he State 
Department review the visa denial by the Consulate in Palermo, pur 
Suant to regulations providing for such review (22 CFR 42.130(c). 
The State Department affirmed the visa denial and also refused to 


inform plaintiff of the reason for such visa denial other than tha 


it was under Section 212(a). 


7. Section 212(a) of the Immigration and Nationality 
Act contains thirty-one subsections upon which a finding of ineli- | 
gibility for a visa can be made, including such diverse grounds as ‘ 
mental retardation, polygamy, illiteracy, membership in a Communist! 


Organization, conviction of crime, drug addiction, etc. j 


By failing to advise plaintiff of the reason for the denial of; 
a visa, it was impossible for plaintiff to attempt to overcome the | 


visa denial by supplying additional evidence, as he must be per- 


mitted to do under 22 CFR 42.130. 


8. It was not until the Government filed its motion to 
dismiss plaintiff's complaint, in October, 1974, that plaintiff was 
informed of the reason for the visa denial. Paragraph 4 of the af- 
fidavit in support of the Government's motion, filed almost five 
years after plaintiff had applied for an immigrant visa, asserts 
that such denial was predicated upon "Section 212(a)(27) (Associa- 


tion with organized criminal society)." 


i2 


_ 
mm ee 


The Government does not attempt to explain what it means by 
“association with organized criminal society."" The Government 


fails to inform plaintiff of the basis for their contention that 


ee 


he is “associated” with "organized criminal society." There is no 


explanation of the activities allegedly engaged in by plaintiff 


that would make him associated with “organized criminal society," 
or even in whit geographical location such alleged activities took 
place. 


‘ 


9. Plaintiffs contend that the United States Department | 
of State made the following errors of law in its adverse determina 
tion which this court has the necessary subject matter jurisdictio 


to review. 


a) The directive by the State Department to its 
consular officials that it need not divulge to plaintiff the reaso 


for the denial of a visa was in violation of 22 CFR 42.130(a). 


b) The ruling by the State Department that "assoc- 
iation with organized criminal society falls within subsection 27 
of Section 212 was erroneous even assuming that such association 


| 
were proven as to plaintiff, Vincenzo Burrafato. | 


10. Plaintiffs also contend that the Court has jurisdic 
tion to review tae denial of due process of law to plaintiffs by 
both the corsular officials and the State Department, by their 
failure to follow the procedures in 22 CFR 42.130 when a visa appli 
cation is denied, and by their applying an erroneous rule of law 


with respect to subdivision 27 of Ser**on 212(a}) of the immigration 


| 
| 
laws. | 
ll. Plaintiff, Vincenzo Burrafato, was deprived of an 
opportunity to overcome the finding of ineligibility for an immi- | 
grant visa for four years due to the callous and inhumane attitude 
of the State Department to plaintiff and his family and the unjus- 


tified refusal of said defendant to reveal the basis for such find- 


13 


ing. Had the Consulate and the State Department told Mr. Bu: rafat 
that the sole basis for refusing him a visa was that he had in 
“association with criminal society" he would, on information and 
belief, have long ago shown he was not ineligible under that sub- 
division, and would by now be a resident of the United States and 


not be under an immigration order to leave the United States. 


12. The Government's motion is based on a concept re- 
pugnant to law, to wit, that the action of a State Department of- 
ficial is beyond judicial scrutiny, no matter how arbitrary or il- 
legal it may be, and no matter that its consequence might be to 
separate a husband from his American wife, a father from his resi- 
dent children. There is no place in law for unbridled power on 


the part of any official to violate the law: jurisdiction of this 


_Court is implicit on basic due process of law. 


Wherefore, based on this affidavit and the supporting memor- 
andum of law, plaintiffs respectfully submit that this Court has 
the necessary subject matter jurisdiction to review errors of law 
committed by the State Department, as well as by the Consulate at 
Palermo, as well as the denial of due process of law to plaintiffs 


by the State Department and its consular officials. 


Attorney for Plaintiffs 
Sworn to before me this 


day of » 19744 


' AND ORDER. R_BRUCAHAUSEN. DATED | _ 
\ JAN. 20, 1975 WITH ATTACHMENTS CONSISTING OF THE were | 


' ORDER, TO.AUO CAUAR AMP OER OF THE; IMMAGRATION JUSEECE 
FASTER’ DISTRICT OF NEW YORK ; 
SPeeeeseaenweekskteeet ee @ — x 
| VINCENZO BURRAFATO and ANTONINA 
| BURRAFATO, _ : ai 
Plair.tiffts, s 
) -against- Mo. 74 C 846 | 
ly. S. DEPARTMEUT OF STATE and ' January 20, 1975 | 
U. S. JSMIGRATION & NATURALIZATION 
| | service, . | 
ae : ! 
Defendants. | 
: 
ee Ge AS eS) O-PS Pe ee “-z% 
| Appearances: : | 


FRIED, FRAGOMEN & DEL REY, ESQS. | | 
Attorneys for Plaintiffs 
MARTIN L. ROTHSTEIN, ESQ. 
LEONAKD L, FINKEL 

Of Counsel 


DAVID G. TRAGER, ESQ. 
' United States Attorney 
Eastern District of New York 
Attorney for Defendants 
PETER A, GOLDMAN, ESQ. 
Assistant U. &. Attorney 
Of Counsel 


BRUCHHAUSEN, D. J. , 
The defendants, by Notice of Motion, dated 
October 3, 1974, returnable on October 30, 1974, moved 
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for an order, pursuant to Rule 12(b) of the Federal 


Rules of Civil Procedure, dismissing the complaint upon 
the ground of lack of jurisdiction of the subject matter 
of this acticn. 
The plaintiffs instituted this action for 
dev .aratory relief, to have the plaintiff, Vincenzo 
Burrafato, deemed a lawful citizen of tiie United States, 
injunctive relief and to review the decisinn of the 
United States Foreign Consulate's denial of an immigration 
visa to hin. In paragraph 2 of the complaint, the plain- 
tiffs allege, viz: 
"Vincenzo Burrafato duly applied for on 
immigration visa to come to the United 
States as the husband of a United States 
citizen. He was refused a visa by the 
Consu_ate General of the United States 
in Palermo, Italy, on a finding of in- 
eligibility under Section 212(a) of the 
Immigration & Nationality Act (8 U.S.C., 


. Sec. 1182(a)). Such finding was affirmed 
by the U. S, Department of State." 


The recordsof the Immigration and Naturalization 
Service and The Department of State disclose that in or 
about February 1970 the visa was denied pursuant to | 


Section 212(a)(27) of the said Act(association with 


i6 


organized criminal society). wall 


8 J.S.C. 1182 provides, viz: 


- 


"Excludable aliens - General classes 

(a) Exccpt as otherwise provided in this 

chaorer, the following classes of alizns 
,.L be ineligible to receive visas and 

shall be excluded from admission into the 

United States, *** 


(27) Aliens who the consular officer or 
the Actorney General knows or has reason 
to velleve seek to enter the United States 
solely, principally, or incidentally to 
¢agaz2 in activities which would be pre- 
judicial to the public interest, or en- 
danzet the welfare, safety, or security 

of the United States," 

Cm ot about February 17, 1970, the plaintiff, 
Vincenzo Burcafato, entered this country at an unknown 
location as wu illegal citizen, without having been 
inspected. Subsequent to his arrival, the Inmigration 
an’ Naturalization Service caused an Order to Show Cause 
end Notice for a Deportation Hearing to be served upon 
him pursuant to 8 U.S.C. 1252, The Imuigration and 
Nationality Act. : 
On or about December 7, 1972, the said plaintiff 


was served witi an order by the Immigration and Natural- 


ization Service to show cause why he should not be 


ee 


a 


RDO RE LIE IS tend | — Se 


ji 
il 
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; ! AD a 
- | depucted. He was represented by counsel at the hearing. 


Annexe. aad marked, Exhibit A, is a copy of the said 
| 


a copy of the decision of Immigration Judge Ira Fieldstee 
dated July 25, 1974, stating that "Upon the basis of 
respundent's udmiesions I have determined that he is 
deportable on the charge(s) in the Order to Show Cause." 


In Noel v. Chapman, Circuit 2, dated January 3, 


1975, the Court stated, viz: 


"Recently, in Kleindienst v. Mandel, 408 

* ie! U.S. 753, 766(1972), the Court reaffirmed 

ae the plenary power of Congress, quoting with 
aoproval thé opinion of the first Mr. Justice 
Haxlan ia Lem Moon Sing v. United States, 158 \ 
U.S. 538, 547(1895): | | 

"The power of Congress to exclude aliens 


order. k 
Also annexed hereto, and marked Exhibit B, is 


prescribe the terms and conditions upon 
which they may come to this country, and 
to have its declared policy in that regard 
enforezd exclusively through executive 
officers, without judicial intervention, 
is settled by our previous adjudications." 


altogether from the United States, or to 


In Kleindienst, supra, pages 769, 770, the 


Court stated: 


‘In gumnary, plenary congressioral power 
to make policies and rules for exclusion 
of aliens has long been firmly established. 
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Mee! We hold thet when tne Executive 
exercises this power negatively on the 
besis of a facially legitimate and bona 
fide reason, th courts will neither look | 
behind the enercics ef that diseretion, 
nor test it vy barcunel.4 its jvstifs.cetion | 
against the Firs: Amendwent interests a 
those who seek personal compuni.cation 
with the applicant.” 
Again in that case at pases 766, 767, the Court 
stated: | 
"policies pertaining to the entry of aliens | 
and their right to remain here are peculiarly 
concerned with the political conduct of 
government. In the enforcement of these 


policies, the Executive Branch of the Covern- 
ment must respect the procedural safeguards 

of due process. But that the formulation of 
these policies is entrusted exclusively to 
Congress has become about as firmly embedded 
in the legislative and judicial tissues of | 
our body politic as any aspect of our govern- 
ment. We are not prepared to deem ourselves | 
wiser or more sensitive to human rights than | 
our predecessors, especially those who have | 
been most zealous in protecting civil liberties | 
under the Constitution, and must therefore | 
under our constitutional system recognize 
congressional power in dealing with aliens." 


Upon due deliberation, it is ordered that the 


complaint be and it is hereby dismissed. 


Copies hereof ‘are being forwacded to the 


attorneys for the parties. 
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UNITED STATES DEPARTMENT OF JUSTICE 


Immigration and Naturalization Service 
ORDER TO SHOW CAUSE and NOTICE OF HEARING 
In Deportation Proceedings under Section 94) of the Immigration and Nationality Act 


UNITED STATES OF AMERICA: 


In the Matter of 


ed 


BURRAFATO, VINCHIZO 
Respondent. 


File No. A20 35 134 


a 


(name) 


—————— 
UPON inquiry conducted by the Immigration and Naturalization Service, it is alleged that: 


1. You are not a citizen or national of the United States; 
2. You are a native of 
and a citizen of ——_————— oa 
3. You entered the United States at - on 


or about_February 275 3970 


1. Tt was then your intentica to besk employment and renain indefinitely *& { 
the United States; | 


. You ware not in possession of a valid immigrant visa or other sniny 
documant for permanent residence. 


: AND on the basis of the foregoing slleg ene ; is charged that you are subject to deportatiet pursuant i 
{ to the foliowing provision(s) of law: ection 241(a)(1) of the Immigration Nationality 
I: Aot, in that, at time of entry you were within one | 
|: or more of the classes of aliens excludable by the 
law existing at the time of such entry, to wit, alisns | 
| who ere immigrants not in possasion of a valid — 
| unexpired immiguont visa, reentry pormit, border 
j crossing idontiiication card, or other valid ent:y 
document and not exempted from the pessession | 
‘hereof by said Act or regulations made thereunder. 
| WHEREFORE, YOU ARE ORDE S afipSar Cot nearing Beat FREARE Inquiry Officer of the 
. Immigration and Naturalization ervice of the United States Department of Justice at 
| e300 We BF Seer okey ie Tith’ Pisor — | 
i OR nee 2 at _____ 835 Bam, and show cause why you should not be deported | 
| from the United States on the charge(s) set forth above. 
‘ ! 
Konnho nar | 
Dated: December 7, 1972 IMMIGRATION AND NATURALIZATION SERVICE 
-” : aaaare P j 
on 7. ? a ‘ esr 
Form 1-221 Fata é | 


(Rev. 3-30-67) (sigemmture und title of ianuing officer) 


ACTING DISTRICT DIRECTOR, NEW YORK DESPRICT 


(City and gtatey 


(over) 
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NOTICE ‘TO RESUONDENT 


ANY STATEMENT YOU MAKE MAY BE. USED AGAINST YOU IN DEPORTATION PROCEEDINGS 


THE COPY OF THIS ORDER SERVED UPON YOU IS EVIDENCE OF YOU ALIEN REGISTRATION 
WHILE YOU ARE UNDER DEPORTATION PROCEEDINGS, ‘THE LAW REQUIRES THAT TE BE 
CARRIED WITH YOU AT ALL TIMES 


 ——————— 


If you so choose, you may be represented in this proceeding, at no expense to the Government, by an 
attorney or other individual authorized and qualified to represent persons before the Immigration and Nat- 
uralization Service. You should bring with you’any affidavits or other documents which you desire to have 
considered in connection with your case. If any document is in a foreign language, you should bring the 
original and certified translation thereof. If you wish to have the testimony of any witnesses considered, 
you should arrange to have such witnesses present at the hearing. 


When you appear you may, if you wish, admit that. the allegations contained in the Order to Show Cuuse 
are true and that you are deportable from the United States on the charges set forth therein. Such admission 
may constitute a waiver of any further hearing as to your deportability. If you do not admit that the alle- 
gations and charges are true, you will be given reasonable opportunity to present evidence on your own 
behalf, to examine the Government's evidence, and to cross-examine any witnesses presented by the 
Government ; 
You may apply at the hearing for voluntary departure“in' fidu‘of deportation. Moreover; if you appear to-be 
eligible to acquire lawful permanent resident status the special inquiry office will explain this to you at 
the hearing and give you an opportunity to apply. 


You will be asked during the hearing to select a country to which you choose to be deported in the event 
that your deportation is required by law. The special inquiry officer will also notify you concerning any 
bther country or countries to which your deportation may be directed pursuant to law; and upon receipt of 
this information, you will have an opportunity to apply during the hearing for temporary withholding of 
deportation if you believe you would be subject to persecution in any such country on account of race, 
religion, or political opinion. 


Failure to attend the hearing at the time and place designated hereon may result in your arrest and de- 


tention by the Immigration and Naturalization Service without further notice, or in a determination being 
made by the special inquiry officer in your absence. 


eee E NEESER 


REQUEST FOR PROMPT HEARING 


To expedite determination of my case, I request an immediate hearing, and waive any right I may have to 
more extended notice. 


(signature of respondent) 


Before: 

(signature and title of witnessing officer) ES 
i 
CERTIFICATE OF SERVICE 

This order and notice were served by me on in the following manner: 


(date) 


(signature and title of employee or officer) 
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UNITED STATES OF AMERICA: 
UNITED STATES DEPARTMENT OF JUSTICE 
IMMIGRATION AND NATURALIZATION SER VICE: 


In the Matter of In Deportation Proceedings Under Section 2-42 


of the Immigration and Nationality Act 
VEE LE BDoAQEA- eG 
DECISION OF THE 
IMMIGRATION JUDGE 
Respondent. 


Upon the basis of respondent's admissions I have determined that he is deportable on the charge(s) in the 
Order to Show Cause. 


Respondent has made application solely for voluntary departure in lieu of deportation. 


ORDER: It is ordered that in lieu of an 


order of deportation respondent be granted voluntary departure 
without expense to the Government on ot before Vv ov a ee A. 
(Date) 


en ncaa 
or any extension beyond such date as may be granted by the district director, and under such conditions as the 
district director shall direct. 


_————_—$———— 


IT IS FURTHER ORDERED that if respondent fails to depart when and 4s required, the privilege of 
voluntary departure shall be withdrawn without further notice or proceedings and the following order shall there- 
upon become immediately effective: respondent shall be deported from the United States to 


a ap ——__—_— on the chargegs) contained in the Order to Show Cause. 


IT IS FURTHER ORDERED that if the aforenamed country advises the Attorney Gencral that it is unwilling 
to accept the respondent into its territory or fails to advise the Attorney General within three months following 
original inquiry whether it will or will not accept respondent into its territory, the respondent shall be deported 


|; cc EEE 


Copy of this decision has been served on respondent. 


Appeal: W sived—penmaned— 


Date: => : r : > RR ee pits, — 
Place: sscakaaiss seams mumarael ete PS 
ry (Immigration Judge) 


Form 1.39 


(mV. 5-173) . 2° 


PLAINTIFFS’ NOTICE OF APPLAL 


UNITED STATES DISTRICT COURT 
RASTERN DISTRICT OF NEW YORK 


oO oe os ew ae ee a 0 ee OS OO ww ee ew ee we ee 


VINCENZO BURRAFATO and $ 


ANTONINA BURRAFATO ; 


Plaintiffs, 


8 NOTICE OF APPEAL 
Ve : Civil Action No: 
U.S. DEPARTMENT OF STATE and 74 C846 
U.S. IMMIGRATION & NATURALIZATION ' 
SERVICE, , 
Defendants, 


own wwe een X 


Plaintiffs VINCENZO BURRAFATO and ANTONINA BURRAFATO, 
hereby appeal to the U.8. Court of Appeals for the Secon’ Circuit 
from the Order of Hon. Walter Bruchhausen, United States District | 


Sudge, entered in this action on the 21st day of January, 1975. 


LATED: New York, N.Y. 


January 24, 1975 


ELMER FRIED 

PRIED, FRAGONEN & DEL Phy, F.C. 
Attorneys for Plaintiffs 

515 Madison Avenue 

New York, N.¥. 10022 

Telephone No.: (212) 688-0555 


To: Peter A. Goldman 
Assistant U.S. Attorney 
Eastern District of New York 
Federal Building 
225 Cadman Plaza 
Brooklyn, New York 
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e 


APPELLANTS*® ORDER TO SHOW CAUSE FOR A STAY OF DEPORTATION AND 
VOLUNTARY DEPARTURE TIME 

UNITED STATES DISTRICT COURT 

TAGTLL WISTRICT OF iW YORK 


TIT ITITTITI ITT TTT TiTTrrrTriTt tT 4 
VINCENZO BURRAFATO anc : 
ANTONINA BURRAFATO, 
$ 
Plaintiffs, ORDER TO SHOW CAUSE WITH A 


ee 


TEMPORARY RESTRAINING ORDER 
Vv. 


74 C 846 
U.S. DEVARTMENT OF STATB and 

N.S, IMMIGRATION & NATURALIZATION : 

SERVICE, 


befendants. 


Upon the annexed affidavits of VINCENZO BURRAFATO and MARTI 
L. ROTHSTLIN, sworn to on January 27, 1975, and it appearing that 
an appeal has been filed from the Order of the United States 
District Court for the Eastern District of New York, entered on 
January 21, 1975, dismissing the avove-captioned action; and it 
further appoaring that the plaintiffs, having moved by Urder to 
Show Cause for an order pursuant to Rule & of the Federal Rules of 
Appellate Procedure preserving the status quo of this action pend- 
ing determination of the appeal, it is now hereby 

ORDERED, that the defendant, Immigration and Naturalization 
Service, Show Cause before this Court on the day of January, 
1975S in Roon of the U.S. Courthouse, 225 Cadman Plaza, #rooklyn 
New York at 10:00 a.m. of that day, or as soon thereafter as coun- 
sel can be heard why an Order should not be nade herein staying the 
defendant Immigration and Naturalization Service from deporting the 
plaintiff Vincenzo burrafato pending a hearing and determination of 
the appeal herein and providing further that the privilege of volun 
tary departure previously granted to the plaintiff, be continued by 
the defexdant until seven days following the final decision of the 
Court of Appeals or any other extensions that may be lawfully 


granted, and it is further 
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OhWERED, that peudiu, tho hearing and Jetormination of 
this motion, the defendant !mmigration Service be, and ercby 
is stayed from deporting plaintiff Vincenzo sburrufuto, snd 
fron withdrawing the privilege of voluntary departure; and 
it is further 

ORDERED, that the siatus yuo sncll be preserved in ail 
respects pendiny, nearing ac determination of tais motion, 
and it is further 

ORDERED, that service of a copy of this vrecr ail us 
sufficient if served upon tic office of the Unites otutes 


Attorney for tac astern vistrict of vow Yor) 


United states District Jusge 


Dated: New York, N. Y. 
January » 1975 
Issued at Mf 


he ind 
to 2 | 


i a eae 
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AFFIDAVIT OF MAFPTIN L. ROTHSTEIN IN SUPPORT OF THE 
ORDER TO SHOW." #*% 


UNTTED STATES DIS “\ CT COURT 
EAST. RN DISTRICT OF NEw YORK 


ow eee cocncccc coc cceweccosccocccocesce v4 
VIiClNZO BURRAPFATO and ! 
ANTONINA BURRAFATO, 

Plaintiffs, | 

v, AFFIDAVIT IN SUPPORT 
OF MOTIO:; FOR STaY 

U. ov. JEPARTMENT OF STATE and PENDING APPEAL 
U. S. IMMIGRATION @ AATURALIZATION 
SERVICE, 74 C 846 

Defondants. 
77 ee we we ew eee ee ee ewe ee eee eee ee +e re re | 


before: WON, NALTFR SRUCHAUSON 
STAT? OF NEW YORK ) 

t Bart 
COUNTY OF NEW YORK ) 


' ATIN L. ROTHSTLIN, being duly sworn, Jeposus and 
Says: 
1. 1 am of cou.sel to Pried, Fragomen & vel key, P.C., 
tie uttorneys for the plaintiffs in tis proceeding, and I an 


faniliar with the background facts involvod in this action. 


2. This affidavit is submitted in support of the plaintiffq' 
motion for a stay pending appeal pursuant to Rule & of the 


Fnderal Rules of Appellate Procedure. 


3. This action was brought for judicial relicf decluring 
that plaintiff VINCBNZO BURRAFATO be deemed uw lawful permancat 
vesident of the United States, and that the denial of un imaigra- 
fon visa to plaintiff was unlawful and violated his statutory 

d constitutional rights; and ordering that the defendants 

¢ enjoined from deporting plaintiff until and unless he is 
ccorded the rights improperly deuicd him, and is sither issued 


n immigrapt visa, or properly refused such a visa according to law, 
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4. Plaintiff, Vincenzo 3urrafato, is the husband of @ 


United States citizen, plaintiff Antonine Burrafato, and is the 
father of two children, both lawful permanent residents of the 
United States, Mr. Burrafato was found deportablo by aa 
Inmicration Judge on July 25, 1974, but was granted the privilege 
of voluntary departure pursuant to section 244 of the Iamigration 
an’ Jationality Act 8 U.S.C. 1254, which means that he may 

luave voluntarily without an order of deportation being entered 
apainst him, and without suffering the consequences of depor- 
tation which are provided in Section 212 (a) (17) of the Act 

@ U.S.C. 1182 (a) (17). Under said section, an alien who is 
ceported may not return to the United States without special 
permission from the Attorney General regardless of his eligi- 


bility for se visa. 


S. On October 3, 1974 the Government filed a motion to 
dismiss this action pursuant to Rule 12 (b) (5) of the Federal 
Rules of Civil Procedurc..,By stipulations dated December 6, 1974 
and January 15, 1975, the United States Attorney agreed that Mr. 
Burrafate’s time to voluntarily depart the United States be 
extended until seven days after the District Courts final 


Jjetaruination of said motion. 


6. On Janwary 21, 1975, the decision of the ilonorable 
Walter Bruchausen was filed herein grautiag the Government's 
motion and dismissing the complsiat. Accordingly, plaintiff's 
time to voluntarily depart the United States will expire on 
midnight of January 28, 1975. A notice of appeal was filed on 
January 27, 1975. : 
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7. The purpose of the stay requested herein is to prese 
the status yuo and to permit plaintiff to romain in the United 
States with his American family pending determination of his 
ap)cal without losing the privilege of voluctary departure 
granted to him by the Immigration Judge and without being 
deported. This motion has been brought on by Order to Show 
Cause rather than Notice of Motion because plaiutifi's time 
to voluntarily depart the United States would have expired 


prior to the hearing of this action in normal course. 


8. Upon information and belief, the facts which resulted 
in the commencement of the present action ia the Listrict Court 
are as follows: 

Plaintiff Vincenzo burrafato, oa or about Feoruary 1970, 
appliod for an immigrant visa at the American Consulato in 
Palormo, Italy. ?laintifi was denied a visa, but the consular 
officials refused to divulge to plcintiff£ the reason for such 
Jouiali in violation of State Department Regulations (22 CFR 42.130 
(a)), stating only that it was under Section 212 (a) of the 
Immigration end Nationa..ty Act. 

Plaintiff appealedto the United States vepartwent of 
State in order to have the State Departaent review the visa 
denial by the Consulate in Palermo, pursuant to re,. lations 
providing for such review (22 CFR 42.1350(c). The State Depart- 
mout affirmed the vise denial and also refused to infora plaintiff 
of the reason for such vise denial other thaa that it was under 
Section 212(a). 

Section 212 (a) of the Immigration aud Nationality Act 
contains thirty-one subsections upon which a finding of ineli- 
gibility for a vise can be made, including such diverse grounds 
as mental retardation, polygamy, illiteracy, membership in @ 
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Communist oryanizatioa, conviction of crime, druy addiction, etc. 

By failing to advise pluintifi of the reuson tor the denia 
of visa, it was impossible for plaintiff£ to attempt to over- 
come the visa denial by supplying additional evidence, as he 
must be permitted to do under 22 CFR 42.130. 

It was not until the Governaent filed its motion to 
dismiss plaintiff's complaiut, in Octoler, 1974, tuat plaintiff 
was informed of the reason for the visa denial. /Varagraph 4 
of the affidavit in support of the Government's motion, filed 
almost five years after plaintiff had applied for an immigrant 
visa, asserts that such denial was predicated uwyon “Section 212 
(a) (27) (Association with organized criminal socivty)." Piaintif 
Vincenzo Burrafato denies that hu is or has ever veea associated 
with organized criminal society. On information and belief, 
Plaintiff Vincenzo Burrafato has nover been convicted of s crime 
anywhere in the world, 

The Government did not atteapt to explain what it means 
by “association with orgenized criminal society." Tae Government 
failed to inform plaintiff of the basis for their contention 
that he is “associatod" with “organized criminal society." There 
was uO explaination of the activities allegodly engaged in by 
Plaintiff that would make him associated with "organized criminal 
society,” or even iv what geoxraphical location uca alleged 


activities took places. 


9. Plaintiffs centend that the United States vepartaent 
of State made the following errors of law iu its adverse determin- 
ation which the District Court had the necessary subject matter 


jurisdiction to review. 
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a) The directive by the State Department to its 
consuicr officials that it need aot divulge to plaintiff the 
reason for the denial of a visa was in violation of 22 CFR 
42.130 (a). 

b) The ruling by the State Department that “assoc- 
iation with organized criminal society" falls within subsection 
27 of Section 212 was erroneous oven sssuning thet such assoc 


iation were proven as to plaintiff, Vincenzo Lurrafato. 


10. Plaintiffs also contend that the Court had juris- 
diction to review the denial of due process of law to plaintiffs 
hy both tho consular officials and the State Department, by 
their gailure to follow the procedures in 22 CFR 42,150 when 
a visa application is denied, end by their applying an erroneous 
rule of lew with respect to subdivision 27 of Section 212 (a) 


of the immigration laws, 


ll. Plaintiff, Vincenzo uurraiato, was deprived of ea 
Opporturnity to overcome the finding of ineligibility fcr an 
immigrant visa for four years due to the callous and inhumane 
attitude of the State Department to plaintiff and his family 
and the unjustified refusal of said defendant to revual the basis 
for such finding. Had the Consulate and the State Department 
told Mr. Burrafato that the sole basis for refusing him a visa 
was that no nad an “association with criminal society” he would, 
ion information and belief, have long ago shown ho was not ineli- 
gible under that subdivision, and would by now be a resident of 
the United States and not be u.der an immigration order to leave 

he United States. 
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12. We submit thet the Government's motion was based 
on a concept repugnant to law, to wit, that the acticn of a 
State Department officirl is beyond judicial scrutiny, no matter 
how arbitrary or illegal it may be, and not matter that its 
consequence might be to separate a husband from his American wife, 
s father from his resident children. There is no place in law 
for unbridled power on the part o: any official to violate 
the law: Jurisdiction of the Court is implicit in both statute 
and basic due process of law. Accordingly, we respectfully 
subwit that the order of the District Court dismissing the 
action was erroneous and, plaintiffs iutend to expeditiously 


pursue an appeal to the Court of Appeals. 


13, Plaintiffs respectfully submit that the Government's 
interests will not *s prejudiced by maintaining the status quo 
and permitting plaintiff Vincenzo Burrafato to remein with his 
family in the Unitod States without being deyorted or losing 
the privilege of voluntary departure, ana ‘that such relief would 
well serve che compassionate and human interests which cherac- 
terizes our laws governing Immigratior and Nationality. socause 
Mr, Surrafato has complied with all Orders of tho Immigration 
Service, and because no money judgment is involved herein, it 


is submitted that no bond on sppeal is necessary. 
IM, Vo Pricr ayeplieateon (ir the rrhief ctpscstrel Aao hire Porer€ 


sisi WiLRE PORE, it is respectfully requested that the Court 
issue en order maintaining the status quo and providing that plain 
tiff Vincenzo Barrafato be permitted te remain in the United 
States without losing the privilege ofy oluntary departure until 
seven days following the final decision of the Court of Appeals 


in the appeal filed on January 27, 1975, and that the Immigration 
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and Naturalization Service be enjoined from taking any £ te)s 


4nconsistent with this order. 


Tho United States Attorney lus buen iniorned of tne relief | 


requested herein. 


| corer ——> 


Attorney for Plaintiffs 


Sworn +o before me 
this day of 1975. 


Cv 
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AFFIDAVIT OF VINCENZO BURRAFATO IN SUPPORT OF THE 
ORDER TO SHOW CAUSE 


STATE OF NE? YORK ) 
} $.5.% 
COUNTY OF NOW YOPX ) 


VINCEN”0 BURRAPATO, being duly sworn, depose and cay: 


1. 2 was born in Valledolm, Sicily, on March 28, 1930, where I have 


2. i atterded elesentary school in icv hame-town until 1941 or 1942 vneze- 


upon I went to work for a cobbler, Mr. Calogero Giuffre, in Vallecolmo. 1! 
worked for Mx. Giuffre as an acprentice without salary, as is customary in 
Sicily, until 1951. I worked 6 days per week from 8am until as late as 10pm 
Geperdirs4, on tie amount of work. During this time, while learning the trade | 


‘ 


of cobbler, I lived with my parents and brothers in the same town. 
| 

3. In 1951 I opened my own cobbler shop and started earning my own ney 

My working days were usually quite long and it was not unusual for me to re- 


main at the stop until 3 or % p.m. 


4. In 1960 I closed the covbler shop amd I invested my small savings 
in a medical laboratory in Palesrs, Italy. I worked at this laboratos, daily 
from Sam to 5 or 6 pm ami livad in Palermo from Moniay to Saturday. On Sunday 
I returned to Valledolm> to spend my dav off there, ‘The laboratory enter: rise 


provea a poor investment aml in 1951 it closed down. 


5. In 1961 £ returned to my hometown and married ny prosent wife 


ase, Aa 


citizen of the United States. At the same time I re-opened my combler s 


and worked as a cobbler until the erd of 1962 or the beginning of 1963. At 


this time I opened a larger store selling shoes and clothing, which I operated | 


with my wife's help. My working hours were from 8am until 9pm. I retained 
and operated this bus ness until about September, 1968, at which time I sold it. 
» 


} 


6. On July 18, 1.962 my first child, Franco, was born and on Fehruary 20, 


1965, my second son Giuseppe was born. 


7. In 1968 my wife came to the United States and I remained in Italy 


with my two children. During the perio] Sentember 1963 until February 1959 
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tT was out Of work because soon after ry wif2 left for the United Statas ry 
inother became ill and I hal to take care of her in addition to my children. 
My wife returned to Italy in Febriary 1959 to help me take care of tne children. 


e 


8. Shorti: after her return , we moved to Paq:sa, Sicily, wher2 one 


n 
r 
uw 
if 
ud 
~ 
Han 
te 
= 
ed 
i) 
an 
‘ 
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T 
=i 
i 
- 
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framiny factory which I kept until 


+. 


‘agust 1971. In December, 1969, iy nother passad away. 


9. Sonetinie in 1970 I hed wplied for an immigrant visa c’ the American 


Consulate in Palermo. In January of 1971 ry wife reticned to the United States 


and shortly thereafter my children joined her here, while I remained in Italy. 


My a@zplication for on jinmigrant visa was denied without any reason or justification 


being given toi. The separation from my wite and children becare unbearable | 


and in spite of thie denial of my application, I entered the Uniteé States in 


i = 


Soptember, 1971, to tain mv famil 


10. Since way entry in the United States I have had a steady job with 
Cardona Baker Company, a shoe factory located at 214 Dulfield Street, Brooklyn, 


where T have been workiry steauily fron Sam to Sym with many hours of overtire, 


hy starting salary was $50, per week, ax 


my present salary is $169. par week 


dl. I declore that for all of my life T have been an honest, hard working, 


ic:~abiding persor, T have worked hard to support ay family ani = have never 


keen, nox am I nov, associated with any criminal orgonizntion, nor pave I ever 
been convicted of any crime anywhere in th: world. I am that the United States 
Government grant "2 the permanent resident visa for which I em eligible as tho 


spouse Of a U.S. citizen wife, and allow me to remain in the United States 


with my wife ard fanily in lawful status. 


a? vf . " . J 


4 
VINCENZO BURRAFATO 


Sworn to before me this 
27th day of January, 1975 
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LETTER FROM THE DEPARTMENT OF STATE, DATLD OCTOBER 21, 1971 


DEPARTMENT OF STATE RECEIVED 


Washington, O.C. 20520 


OCT 21 197) 


Mr. Donald J. Sisk > RAVJA & HARCOUR) — 
Pavia & Harcourt \ 

Attorneys and Counselors at Law 
63 Wall Street 

‘New York, New York 10005 


Dear Mr. Sisk: 
I refer to our letter of September 22, 1971 concerning 
the immigrant visa case of Mr. Vincenzo Burrafeto. 


The Consulate General at Palermo reported that Mr. Burrafato's 
case has been carefully reviewed by that office. However, 

no facts were disclosed which would warrant a reversa] 

of the original finding of ineligibility under Section 

212(a) of the Immigration and Nationality Act. 


While it is our sincere desire to cooperate in every 

way possible to clarify the matter, the grounds for the 
refusal are of a confidential nature and we are prohibited 
from divulging either the specific subsection of law 
under which the visa was refused or the facts which 
constituted the basis for the refusal. However, the 
Department has had access to the essential facts and is 

of the opinion that the denial was fully warranted under 
the terms of the law. 


Sincerely yours, 


iG S 
itis J ” 
Zonk Lb 
eorge af serkier, Chief 


Public Services Division 
Visa Office 
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ORDER OF JUDGE BRUCHIHAUSEN, DATED JAN. 28, 1975, GRANTING A 
STAY OF APPELLANT’S DEPORTATION AND VOLUNTARY DEPARTURE TIME 


WITLD STATES DISTRICT COURT 
EASTLRe DISTRICT OF LW YORk 


ww ewe wee cee nn cee eene eee cece wn ceeeX 


VINCENZO wURRAFAIO ana 
AiTONIAA BURRAFATO, 

Plaintiffs, URDLR 

V. 
74 C 846 

U.S. DEPAKTMLENT OF STAT: and 
ULS. IMMIGRATIC’! G NATURALIZATION : 
SERVICE, 

Lefendants. 


Varro Snot De i ten ae 


Upon the annexed affidavits of VINCENZO bURRAFATO and MARTI 


L. RUTHSTEIAN, sworn to on January 27, 1975, and it appearing that 
an appeal has been filed from the Order of the United States 
District Court for the Eastern District of New York, entered on 
January 21, 1975, dismissing the above-captioned action; and it 


further appoaring that the plaintiffs, having moved by Order to 


Siow Cause for an order pursuant to Rule 8 of the Federal xules of 
Appellate Procedure preserving the status quo of this action pend- 
iny determination of the appeal, it is now hereby 
DURED, that the defendent, Immigration and Naturalizagion 
Cause before this Court on the ea ret 

f the U.S. Courthouse, 225 Ca laza, Brooklyn 


New York at 10:00 a. 


service, S 


1975 in Room 


of that day, or as $00 ereaiter as coun- 


sel can be heard why an Order should not made hercin staying the 


granted; and it is further 
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ORDERKD, cane CEES one hearing anu detorminution of 
this motion, the defendant Immigration Service bu, and hereby 
is stayed from deporting plaintiff Vincenzo surratato, and 


from withdrawing the privilege of voluntary departure; and 


it is further 


ORDERED, that the status quo shall be preserved au aid 


ter chy Second Cricuct ivheeh shell b¢ 
respects puriding ce Satna aes toe oles: Set aia 
dae , 


vyuer 


and it is further 
ORDERED, that sorvice of a copy of this Urucr cial] be 
sufficient if served upon the office of the United states 


Attorney for tho Lastern bistrict of Now York. 


Nated: New York, \. Y. 
ee 2g , 1975 
ee 
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. - 2NS ATED 
UNREPORTED DECISION IN MACDONALD Vs KLUINDIENST, D 


OCTOBER 10, 1972 oe, 
. “a 
a Bl 
UNIT STATLS OLEeRICT COURT oii, i 
! ay e! Pi Ps 
SCUTRERY DIS SRICT OF NEW YORE Bi - 
Cay? 
oF & 2¥ 
DWIGal MACDONALD, SUSAN SONTAG, JACK 
WILLIS, MICUALL WLM, VINCENT CANBY, 
MICVAFL M¥YCRSON, LEY LYCKWOOD, 
Plaintiffts, t MEMORANDUM 
_DECIBICN_ 
“againat- t 
KICHAND G. KLEINJIENST, VLeputy + 72 Civ. 122 
Attornsy General of the united states; 
WILLIJmM BP. ROGERS, Secretary of State, ; 
Defendante., : 


GAGLIARDI, D. J. 


Plaintiffs, Amexican citizens conneated with the 
film-making industry, bring this action to hold unconstite- 
tional and to enjoin the enforcement of §§ 212(a) (28) and 
(4) (3) (A) of the Imidgration and Nationality Act of 1952 
(hereinafter “the Act"), 6 U.8.c. $1102 (a) (28), (4) (3) (rn) 
(1970). In brief, the challenged sections provide that 
aliens advocating anarchien, world communism or the violent 
Overthrow of the United states Goverament shall be ineligible 
to receive visas, §212(a) (28), and that euch ineligibiliey 
ay Le waived by the Attorney General upon recommendation of 
the Secretary cf State $232 (us) (3) (A). 


The facts in the case are pot in dispute. In the 
oummer of 1971, plaintiff Michael wyerson, the mternational 
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birector of American Documentary Filme, invited four Cuban 


film wakers to come to hew York City and attend a Cuban 


Film Festival scheduled to commence on March 24, 1972.2 


The Cubans accepted the invitation; and in January of 1972, 


the Czechoslovak Fmbasay, acting on behalf of the Culans, 


directed a diplomatic note to the State Department request- 


ing the issuence of entrance visas. On February 18, 1972, 


the Cubans were inforued through the Czechoslovak Embassy 


that their request had been denied by the Secretary of 


State. This denial precipitated the present action. 


Initially, we must deal with the Government's 


céntention that the present action is premature. In 


support ef this contention the Government relies upon 


§221(a) (2) of the Act, & U.S.C. §1201(a) (2) (1970). Under 
this section, applications for nonimmigrant visas are 
required to be made to a consular officer of the United 
States. The Government argues that inasmuch as there has 
been no formal application made in this case, the refusal 
to issue entrance visas should be regarded as informal and 


ee 


lrne Festival commenced on March 24, 1972, as scheduled. 

liowever, on Marci 25, officials of the Treasury Depart- 

ment acting pursuant to a search warrant seized some 

of the filrs on the ground that they had been brought 

into the country without a license, The Festival was 

rostponed indefinitely and an action was instituted 

in the Southern District of New York to declare the 

{aieral licansing provisions unconstitutional. Amer i- 

can Doourontary Vilma, et al, v, Secretary of | 
eis Che tt ome - 


Treasury, et al. v. 171i. 
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preliminary rather than as final and is not subject to 
judicial review at this juncture. We find this position 
untenable. [t 1% undis;uted that the informal method 

of inguiry erployed hy tha Cubans was developed with the 
knowledce and tacit approval of the immigration authori- 
ties to relieve Cuban citizens of the expense of travel- 

ing to ancther country in order to make a formal applica- 
tion which might ultimately be denied. Although it is clear 
that the irmigration authorities were under no obligation 
to recognize thie informal system of application and could 
have required strict compliance with the statutery pro- 
cedure, having acceded to the establishment of this informel 
system and fostered its continued operation the Covernrent 
cannot now insist upon formal application as a prerequisite 
to judicial review. It is admitted hy the Government that 
if the Cubans had pressed their appiicetica by personally 
requesting entrance visas at the United States Consulate 

in Mexico, the request would have been denied under $3212 
(a) (27), (a) (26). In effect, the Government seeks a ruling 
that would make a futile and expensive gesture tha price 

of admis#ion to the Federal Courts. We refuna to clace so 
heavy and unnecessary an obstacle in the path of judicial 
review. fee fantam Books v. Sullivan, 372 0.8. 38 (1963). 
che immigration authorities having elected to pernit the op- 


aration of these informal procedures mst now accept the con- 
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ie 


sequences of that decisior. 

Saving decided that this casa is properly 
tefvore the court, we turn to 4 contideration ef the 
merits of the plaintiffa' arqument. The plaintiffs 
contend thet the Governnent's refusal to issu: the 
visas, unsupported by any Justification, violates 
plaintiffs’ First Anencnent right to receive informa 
tion and ideas. ‘hat the First Amencd=ent protects 
an individual's right to listen as well as hie right 
to speak is settled beyond dispute. Fea, ©:9-» Lamont 
v. Fostriaster General, 381 U.S. 479 (1965)5 Winters v. 
teow York, 333 U.S. 507 (1946); Martin v.. City. of &tru- 
thers, 319 u.f. 141 (1943). In Kleindienst v. “andel, 
_ UR. we 40 U6FE 4 $103 (1972), the Supreme Court 
firvly established the proposition that First Anendment 
coneidcrations may not 52 disregarded aven in the con- 
text of imuigration regulations. 

The facts in Mandel are almost identical to 
those in the case before the court. In 1969, Mandel, a 
Belgian citizen and editor-in-chief of the felgian Left 
Socisliat weekly La Gauche, wae invited to address the 
ttanford University Graduate student Association. «he 
Socretary of State requested a waiver but the Attarney 
Coneral refused the request in a statanent giving reasons 


for the denial. following notification of ineligibility 
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uncer ©212(9) (28) ani denial of waiver under §212(d) 
(3) (4), Saindel instituted an action to daclare un- 
conntitnutional veveral sections of the Inmiqration 
and ‘ationality ‘ct of 1952, including those sections 
Challenge here. Light United States citizens, ren- 
“ers of tho acadenic comunity, joined “landel in the 
action, asscrtin, that Mantel's exclusion was an in- 
fringenent on their Pirst Amendment right to receive 
information. A three-judge district court found for 
the plaintiffs, holding §§ 212(m) (28) and («) (3) (A) 
invalid am invoked to exclude Maniel and «njoining 
‘the enforcerent of these sections to deny ‘vandel's 
application for an entrance visa. 325 PF. Supp. 620 
([.0.".¥. 1971). On appeal, the fuprere Court re- 
versed, holding that 

when the Puecutive exercises (the power 

to excludes aliens) on the basis of a 

facially leqitimate and bona fide reason, 

tle courts will neither look hehin. the 

exercise of that discretion, nor test 

it ty balancing its justification egainst 

the First Amendment interests of those 

who seek personal comminication with 

the upplicamt. Kleindienst v. ‘“an.'e1, 

supra at Ess, SO ULS.LLW. at S108 
Inlike ‘antel, the Cuban film makers were given no 
juetiftication for their exclusion, Clearly,. such 
a tential of waiver withont any justification does not 


vatiufy the requirements of Handel. Ve reject the 
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araurent that Mandel should be interpreted as granting 


absolvte and unfettered diccretion to the inmiaration 
authorities, ‘ince the @cniol of waiver in this case 
afficcted funcavental constitutional riaqiits, we believe 
€212 (4) (3) (A) must Le construed to require 4 staterent 
of reasons for dental, there»y securing the statute 
avainat constitutional attach. Accordinaly, we hold 
thet the Secretary of State is recvired to 34 forth 
in writing, at the time of the denial, his reason* for 
refusing to waive ineligibility. 

The matter is renanded to the Secretary of 
State for further action in acceriance vith this decision. 

fo Ordered. 

/s/ Irving R. Kaufman 


a tt ae eee Cae 
/s/ Charles M. Metzner 


cocina: "| °°. ialeeneuiamalelel 


/s/ Lee P. Gagliardi 


n°” cas 


Dates: lew York, “ew York 
Yetober 10, 1972. 
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STATE OF NEW YORK  ) 
: 8S. 
COUNTY OF RICHMOND ) 


ROBERT BAILEY, being duly sworn, depuses and says, that deponent ix nol 4 
party vial pylon haleinatdeg,. -tregby-atee ) Richmond Avenue, 
Staten Islend, N.Y. 10302. That on the dey of [ra \_ , 1975 deponent 
served the within UQin dx upon / ie Z i 3 1 An 


Pe L/Wi7nn, A 
Row ti, - JJ 


Za 
attonrye(s) for ( / HY, A 


7 


4 / j b 
: P P \ ae 3 / fp 
in this action, at ,AS Gdaman (4 yo | At 


P h/) 
4 ae 
! Liphr* yn" One, jy o/ 


the address(es) designated by said attorney(s) for that purpose by depositing 3 truc 
copies of same enclosed in a postpaid properly addressed wrappsr, in an official 
depository under the exclusive care and custody of the United States post office 
department within the State of New York. 


Wh\.\\67 22 
— BAILEY 


Sworn to before me, this 
07 “4 a eh o te. 


Shr Ky. 
hi tan AAM ‘M BAIL. FY 
Notary Public, State of New York 
No. 43-0132945 
Qualified in Kicnmond County 
Commision Expires March 30, 1976 


